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 1.  TIME:  8:30   CASE#: MSL17-00633 
CASE NAME: FORD MOTOR CREDIT VS NATASHA B 
HEARING ON MOTION TO/FOR QUASH SERVICE OF SUMMONS FILED BY FORD 
MOTOR CREDIT COMPANY LLC 
* TENTATIVE RULING: * 
 
Treating the motion as one to dismiss the cross-complaint for failure to prosecute, the 
unopposed motion is granted.  Defendant/Cross-complainant has been advised of the need to 
serve the cross-complaint more than once, and the time to serve has been extended more than 
once.   

  

  
 2.  TIME:  9:00   CASE#: MSC13-00167 
CASE NAME: GHEZAVAT VS TOWN OF DANVILLE 
HEARING ON MOTION TO/FOR STRIKE OR TAX COSTS FILED BY DAVID 
RICHARD HARRIS 
* TENTATIVE RULING: * 
 
Defendant David Harris moves to tax or strike the following costs submitted by Plaintiffs: (1) 

filing and motion fees; (2) jury fees; (3) deposition costs; (4) service of process; (5) witness fees; 

(6) models, blow ups, photocopies; (7) court reporter fees;  (8) other. The motion is stated as a 

general set of objections to the requests, i.e., that they are not shown to be reasonably 

necessary.  No particular objection to any proposed cost is raised.  Plaintiffs have responded 

with significant documentation of the fees.  Harris has not replied.  The matters for which 

reimbursement is sought all appear to fall within categories eligible for recovery, and were 

reasonably necessary, with the exception of $16,966.12 in costs for ordering medical and other 

records  The expense for document subpoenas is not “service of process” within the meaning of 

C.C.P. section 1033.5(a)(4) and therefore is stricken.  The motion to strike is denied as to all 

other requested costs. 

 

  

 3.  TIME:  9:00   CASE#: MSC14-01437 
CASE NAME: WILLIAMS VS CHEVRON U.S.A., IN 
HEARING ON MOTION TO/FOR MANDATORY DISMISSAL FOR DELAY IN 
PROSECUTION FILED BY CHEVRON U.S.A., INC. 
* TENTATIVE RULING: * 
 

Hearing required. 

Chevron says that the complaint in this case was filed in August 2014 but not served until April 
2018. As a result, Chevron contends, the complaint must be dismissed under Code of Civil 
Procedure sections 583.210 and 583.250. 

In opposition, Williams says that in fact Chevron was served in 2014, and provides a declaration 
of a process server saying as much. The process server also says that a proof of service was 
mailed to Attorney Higgins, who formerly represented plaintiff Williams. Attorney Higgins died in 
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early 2018. Williams also argues that by virtue of the large number of coordinated cases making 
essentially the same claims about the 2012 refinery fire, Chevron was on notice of Williams’s 
claims and was not misled or prejudiced by any failure to serve. 

It is undisputed that no proof of service was filed within the 3-year 60-day period contemplated 
by section 583.210. 

As a preliminary matter, the Court denies Chevron’s request for judicial notice. The CMC 
statements are part of the file in this action, so it is unnecessary for the Court to take judicial 
notice of them. The Court’s file is always before it. 

Relevant Statutes 

As it must, the Court starts its analysis with the text of the relevant statutes. CCP section 
583.210 says: 

(a) The summons and complaint shall be served upon a defendant within three years after 
the action is commenced against the defendant. For the purpose of this subdivision, an 
action is commenced at the time the complaint is filed. 

(b) Proof of service of the summons shall be filed within 60 days after the time the summons 
and complaint must be served upon a defendant. 

Section 583.250 says: 

(a) If service is not made in an action within the time prescribed in this article: 

(1) The action shall not be further prosecuted and no further proceedings shall be held in 
the action. 

(2) The action shall be dismissed by the court on its own motion or on motion of any 
person interested in the action, whether named as a party or not, after notice to the 
parties. 

(b) The requirements of this article are mandatory and are not subject to extension, excuse, 
or exception except as expressly provided by statute. 

Service 

Section 583.250 makes it mandatory for the Court to dismiss this case if the Court finds that 
service was not made within three years. Notably, section 583.250 does not say that the Court 
must dismiss the case if a proof of service was not filed within 3 years and 60 days. See also 
Weil & Brown, Cal. Practice Guide, Civil Procedure Before Trial (Rutter 2017) Section 4:400.5, 
page 4-68 (“it seems doubtful that the mere failure to file proof of service within the statutory 
period would … result in dismissal”). Thus, the Court considers that its first inquiry is into 
whether Chevron ever was served. 

Counsel for Chevron says, under penalty of perjury, that the summons and complaint was not 
served on Chevron until April 2018. (Blaschke Dec. ISO Motion ¶ 4.)  Counsel fails to establish 
his competence to make that statement, however.  He states nothing as to any efforts he made 
to determine whether the documents were served.  Indeed, one would expect that an agent for 
service of process would provide a declaration of a custodian of records attesting that logs of 
documents of received are kept, and that the log for the date in question showed no service of 
anything from this case.  (It is understandable that the moving papers contained no reference to 
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any search for records from the agent for service of process, but this could have been done for 
the reply brief.) 

The opposition provides a declaration of a process server, Michael Brocks. Mr. Brocks says that 
he was instructed to, and did, leave the papers in a wire basket at the Corporation Service 
Company, located at 2710 Gateway Oaks Drive in Sacramento. (Brocks Dec. ISO Opp. ¶¶ 3-5.)  
One would expect that his ordinary practice would include retaining a copy of the proof of 
service for his files, but he does not even address the issue.  While Mr. Brocks states that the 
proof of service was mailed to other counsel, Mr. Higgins, and Mr. Harper states that Mr. 
Higgins is now deceased, Mr. Harper offers no explanation as to the fate of Mr. Higgins’ records, 
or any effort to obtain them. 

As noted above, no proof of service ever was filed, nor has one been provided in response to 
the motion.  The presumption of service created by Evidence Code section 647 applies only to a 
proof of service, not to a subsequent declaration by the process server. 

In addition, the Court reviewed CMC statements on file in this action. Multiple times, Williams 
said, in those CMC statements, that Chevron had not been served. (CMC Statements filed Jan. 
26, 2015; Mar. 12, 2015; May 6, 2015.) 

Based on the current record, the Court cannot conclude that service ever was effected on 
Chevron. Ordinarily, that would compel the Court to grant Chevron’s motion. However, the Court 
also must consider Williams’s contention that the coordinated cases provided Chevron notice of 
his claims. 

Coordinated Cases 

Noteworthy here, Williams’s case is just one of a large number of cases centered on the same 
core facts. In August 2012, Chevron’s Richmond Refinery suffered a catastrophic fire.  

Subsequently, scores of nearby residents sued Chevron, alleging various injuries resulting from 
the fire. Many of those lawsuits were coordinated under case number C12-01841, In Re 
Chevron Refinery Fire Cases. The Court has reviewed the docket for the 1841 case, and takes 
judicial notice of the fact that several pretrial case management orders disclose that the parties 
were selecting “test” or “lead” plaintiffs for purposes of conducting a limited initial trial. Stated 
succinctly, the logic behind that exercise was that all or virtually all of the claims made by the 
plaintiffs fell into several distinct categories, and by conducting a trial related to a few plaintiffs 
from each of the categories, the parties would be in a better position to further litigate the claims 
of remaining plaintiffs.  

The Court further takes judicial notice of CMC statements filed on May 7, 2015 and on May 12, 
2014, as well as an order dated September 26, 2013, all filed in the lead case, In Re Chevron 
Refinery Fire Cases, case no. C12-01841. All of those items purport to identify the cases that 
were coordinated. None of those materials identifies this case, Williams v. Chevron, case no. 
C14-01437, as one of the actions that was coordinated under case number C12-01841. The 
opposition provides no other evidence on which the Court could base a conclusion that Williams 
was included in the larger coordinated action, case no. C12-01841. 

The Court notes this because there might be an argument that if one of the coordinated cases 
had not been served on Chevron, Chevron would have notice of all of the claims made in that 
case by way of the coordinated proceedings, and perhaps under authority like Davis v. Allstate 
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Ins. Co. (1989) 217 Cal.App.3d 1229, Chevron’s motion would be denied. 

In Davis, the plaintiff erroneously served the superseded second amended complaint, rather 
than the operative third amended complaint. By the time plaintiff discovered the error, the three-
year period had run, and the trial court dismissed the case under section 583.210. Id. at p. 1231. 
The Court of Appeal reversed, reasoning that because the insurer had been served with the 
second amended complaint, and it was virtually identical to the third amended complaint, the 
insurer had not been prejudiced or misled as to the claims it faced and thus there was 
substantial compliance with the service requirement. Id. at p. 1234. The Court also noted that 
the early stage of the proceeding was relevant in the analysis. Id. 

Here, the state of the record compels the Court to conclude, at least at present, that nothing has 
been served. That distinguishes this case from Davis. In Davis, the defendant had been served 
with a complaint that was virtually identical to the operative complaint. Here, that is not so. 

Further, in Davis, the Court of Appeal was able to conclude that the insurer had notice of the 
claims against it, by virtue of the service of the second amended complaint. There is nothing to 
suggest that Williams’s case ever was included in the coordinated proceedings, so there is no 
basis to conclude that the coordinated proceedings provided Chevron notice of Williams’s 
claims.  

Finally, this matter is not in its early stages, as the Davis case was. Substantial litigation activity 
has occurred. 

The Court is unable to conclude that the coordinated proceedings constitute substantial 
compliance with the service requirement. 

Conclusion 

Chevron’s supporting declaration does not establish non-service, but plaintiff’s prior statements 

may be sufficient to establish non-service, at least in the absence of any further evidence from 

plaintiff.  Further, the Court does not find that In Re Chevron Refinery Fire Cases, case no. C12-

01841, provided notice to Chevron of the claims made here, such that there was substantial 

compliance with the service requirement under authority like Davis v. Allstate Ins. Co. (1989) 

217 Cal.App.3d 1229. Section 583.250 requires this case to be dismissed, because it was not 

served within three years.  

The Court is inclined to continue the matter to July 12, 2018, at 9:00 a.m., in order to allow each 

side to submit supplemental declarations (by July 6, 2018) addressing the issues discussed 

above. 
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 4.  TIME:  9:00   CASE#: MSC17-02332 
CASE NAME: DOUGLAS AXELSON VS TRILOGY VIN 
HEARING ON MOTION TO/FOR DISMISS FILED BY TRILOGY VINEYARDS LLC 
* TENTATIVE RULING: * 
 
Trilogy’s motion asks the Court to dismiss this action under Code of Civil Procedure section 
583.150 or to stay this action pending compliance with the contractual alternative dispute 
resolution process (“ADR”). The motion also asks for an award of attorneys’ fees under Civil 
Code section 930(b). 

Plaintiffs do not oppose a stay, and indicate that they have been willing to stipulate to a stay of 
this action all along. 

Dismissal under Section 583.150 

Trilogy contends that the Court ought to exercise its discretion under CCP section 583.150 and 
dismiss this action with prejudice. The Court declines to exercise its discretion in that manner.  

Section 583.150 affirms that the Court has inherent discretionary authority to dismiss an action. 
Pearlson v. Does 1 to 646 (1999) 76 Cal.App.4th 1005, 1010. However, our Supreme Court has 
limited that authority to two particular situations: “(1) the plaintiff has failed to prosecute diligently 
or (2) the complaint has been shown to be fictitious or sham such that plaintiff has no valid 
cause of action.” Lyons v. Wickhorst (1986) 42 Cal.3d 911, 915.  

Trilogy does not argue that Plaintiffs have failed to prosecute diligently. Trilogy argues that the 
complaint has been shown to be fictitious or sham due to the pre-litigation ADR agreements. It 
cites 24 Hour Fitness, Inc. v. Super. Ct. (1998) 66 Cal.App.4th 1199 in support of that argument. 
24 Hour Fitness does not compel the Court to dismiss this action. In 24 Hour Fitness, the Court 
specifically made a finding that all of the claims brought against Nautilus were arbitrable. Id. at 
p. 1208. 

Here, the Court can make no such finding. The pre-litigation ADR procedures appear to 
contemplate a lengthy ADR process that must be exhausted before any judicial reference. The 
entire basis of Trilogy’s motion is that Plaintiffs have not exhausted that ADR process. Thus, the 
Court cannot find that all of the claims against Trilogy are, at present, “arbitrable.” Put another 
way, there are contractual prerequisites to arbitration/judicial reference that have not been 
fulfilled. (The Court notes that there seems to be some dispute about whether the case might 
later go to arbitration or be subject to judicial reference. For present purposes, the distinction is 
immaterial.) 24 Hour Fitness does not require a dismissal of this action.  

In its reply brief, Trilogy says that McMillin Albany LLC v. Super. Ct. (2018) 4 Cal.4th 241 stands 
for the proposition that a complaint cannot be filed until required prelitigation dispute procedures 
have been exhausted. The Court disagrees with Trilogy’s read of McMillin. It does not require 
dismissal here. Indeed, the Supreme Court said that a suit subject to the Act’s prelitigation 
procedures was correctly stayed “until those procedures have been followed.” Id. at p. 247. The 
Supreme Court did not say that the case should have been dismissed. 

For now, the age of the case and its history to date does not warrant the Court exercising its 
discretion to dismiss this matter under Code of Civil Procedure section 583.150 et seq. In 
addition, the relevant statutory scheme, SB 800, already provides a remedy for those in Trilogy’s 
position: a stay pursuant to Civil Code section 930(b). 
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Stay 

Plaintiffs agree that this action should be stayed pending compliance with the contractual pre-
litigation ADR process. Thus, there is nothing for the Court to decide with respect to a stay. 

The action is ordered stayed pending compliance with the contractual pre-litigation ADR 
process, as more fully set forth below. 

Attorney’s Fees 

Section 930(b) provides the Court discretion to award attorney’s fees in connection with a 
motion to stay. The Court declines to do so in this case. It appears that the motion was not 
necessary to achieve a stay; that is, Plaintiffs were amenable to staying the case in the absence 
of a motion. It appears that it was Trilogy’s insistence on a dismissal that necessitated the filing 
of the motion. (The reply brief does not contend otherwise.) In any event, on the present record, 
the Court declines to exercise its discretion to award any attorney’s fees in connection with 
Trilogy’s motion. 

Contours of the Stay 

The Court vacates the case management conference set for July 9, 2018, and sets this matter 
for a case management conference at 9:00 a.m. on December 14, 2018. On or before 
December 10, 2018, the parties are to file a joint case management conference statement (a 
manuscript CMC statement, not the Judicial Council form). That CMC statement shall provide a 
report specific to each home, identifying each home by homeowner and address, and describing 
the status of each home vis-à-vis the contractual pre-litigation ADR process, including whether 
inspections and testing are complete, whether mediation is complete, and any other details the 
parties deem necessary. Each side also should succinctly state their position concerning how 
the case should proceed once the contractual ADR process is complete; the Court expects that 
the contractual ADR process should be complete or very nearly so by the December 14 CMC.  
The Court cautions the parties against delay or obstruction in completing the contractual pre-
litigation ADR process. 

  

 5.  TIME:  9:00   CASE#: MSC18-00587 
CASE NAME: ARMSTRONG VS DALY 
HEARING ON DEMURRER TO CROSS COMPLAINT of DALY FILED BY NYNA 
ARMSTRONG 
* TENTATIVE RULING: * 
 
Cross-defendant Nyna Armstrong’s special demurrer to the Thomas Daly’s Cross-Complaint is 
overruled.  Armstrong shall file and serve her Answer to the Cross-Complaint on or before July 
12, 2018.  
 
Daly filed a cross-complaint against Armstrong for trespass and invasion of privacy based on an 
allegation that Armstrong, a woman with whom he previously had a personal relationship, 
obtained entry to his house wrongfully, after their relationship ended, by using a realtor to 
provide access through a lock box while the property was being listed for sale.  Actual damages 
are not an element of either cause of action.   (Kornoff v. Kingsburg Cotton Oil Co. (1955) 45 
Cal.2d 265 (trespass); Fairfield v. American Photocopy Equipment Co. (1955) 138 Cal.App.2d 
82, 88 (invasion of privacy).)  Further, each cause of action supports the recovery of general 
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damages for things like annoyance, discomfort, and injury to peace of mind and feelings.  The 
amount of such damages may not be stated in a complaint.  (CCP § 425.10 (b).) 
 
It would have been preferable for Armstrong to serve a Request for Statement of Damages or a 
simple set of interrogatories addressed to damages, than to bring this demurrer, since there was 
little chance that the demurrer would reveal an uncorrectable defect. 
 

  

 6.  TIME:  9:00   CASE#: MSC18-00587 
CASE NAME: ARMSTRONG VS DALY 
HEARING ON MOTION TO/FOR MOTION FOR MONETARY SANCTIONS AND FILED 
BY THOMAS DALY 
* TENTATIVE RULING: * 
 

 Defendant Daly’s motion for sanctions pursuant to CCP section 128.7 is denied. 

1. Background. 
 
Plaintiff, Armstrong, and defendant, Daly, were involved in a fifteen-year relationship 

while residing at Daly’s property in Orinda, California.  Daly called off the relationship in January 
2015.   

 
That act spawned a series of suits and counter suits.  Armstrong would not leave the 

premises when requested, so Daly served a sixty-day notice of termination of tenancy.  
Armstrong sued Daly on May 4, 2015, alleging that Daly breached an agreement to give 
Armstrong half of everything he owned (the “Marvin” claim).  Daly filed an unlawful detainer 
action against Armstrong on May 6, 2015.  Daly filed a cross-complaint in the Marvin action on 
September 4, 2015, alleging that Armstrong transferred $40,000 out of his bank account without 
consent.  Armstrong filed a Petition for Dissolution of Marriage on October 9, 2015, alleging that 
the parties were married on March 30, 2005 based on a two-week vacation in South Carolina, 
which recognizes common-law marriages.  Armstrong filed an Answer in the Unlawful Detainer 
action, alleging she was a one-half owner of the Property.  Daly obtained a judgment in the 
Dissolution of Marriage action in 2016 stating that the parties were never married and filed a 
CCP § 128.5 motion against Armstrong’s attorney, Robert DeVries, for $23,352.68. 

 
Armstrong abandoned her claim to possession of the Property before March 2016 and 

Daly changed the locks so Armstrong no longer had access.   
 
On December 2, 2017, Daly served a CCP § 998 offer on Armstrong, offering to settle 

the Marvin complaint for $202,000 but retaining all rights to continue prosecuting his cross-
complaint.   

 
On December 14, 2017, within the thirty days permitted to accept that offer, Armstrong’s 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   06/28/18 

 
 

- 8 - 

attorney, DeVries, sent Daly’s counsel, Theodore Amado, a letter offering instead to settle for 
$277,000 ($75,000 more than Daly had offered), along with a dismissal of the Marvin and 
Dissolution of Marriage lawsuits and a mutual release. 

 
Daly did not accept that offer, and Armstrong served a timely acceptance of Daly’s CCP 

§ 998 offer.  However, in a further attempt to get the additional $75,000 Armstrong was 
requesting and end the litigation between the parties, DeVries sent Amado a letter on January 
19, 2018 stating that he was enclosing a draft of the complaint in the current lawsuit, which 
alleges that Daly maintained a security system at his Property.  That system took video and 
audio recordings of persons approaching the front door of the Property.  Daly maintains the 
recording establishes that Armstrong unlawfully trespassed on September 28, 2017 by entering 
on the pretext of touring the Property during a period when Daly was offering it for sale to the 
public. That proposed complaint, which DeVries later filed to initiate the current, third lawsuit 
between the parties, is a class action claim on behalf of all persons who may have been illegally 
recorded by Daly’s security system. 
 
 DeVries’ January 19, 2018 letter states, “Enclosed . . . is a copy of a class action 
complaint against Mr. Daly . . . I request that you reconsider the offer that I made on December 
14, 2017.  If we don’t make any progress towards settlement by COB on January 26, 2018, I will 
file the class action complaint.  Please bear in mind that unlike an ordinary civil action a class 
action cannot be dismissed without leave of court due to the obligation of the class 
representative to the class members . . .”   
 

On March 22, 2018, Armstrong filed the proposed complaint and initiated this class 
action.   On May 3, 2018, Daly filed this motion for sanctions under CCP § 128.7. 
 

2. Analysis. 
 
By filing a pleading an attorney is certifying that “all of the following conditions are met:  

(1) It is not being presented primarily for an improper purpose, such as to harass or to cause 
unnecessary delay or needless increase in the cost of litigation.  (2) The claims, defenses, and 
other legal contentions therein are warranted by existing law or by a nonfrivolous argument for 
the extension, modification, or reversal of existing law or the establishment of new law.  (3) The 
allegations and other factual contentions have evidentiary support or, if specifically so identified, 
are likely to have evidentiary support after a reasonable opportunity for further investigation or 
discovery. (4) The denials of factual contentions are warranted on the evidence or, if specifically 
so identified, are reasonably based on a lack of information or belief.”  (CCP § 128.7 (b).) 
 
 If the court “determines that subdivision (b) has been violated [in other words that at 
least one of the conditions has not been met], the court may, subject to the conditions stated 
below, impose an appropriate sanction upon the attorneys, law firms, or parties that have 
violated subdivision (b) or are responsible for the violation. In determining what sanctions, if any, 
should be ordered, the court shall consider whether a party seeking sanctions has exercised 
due diligence.”  CCP § 128.7 (c). 
 

“Under [section] 128.7, a court may impose sanctions for filing a pleading if the court 
concludes the pleading was filed for an improper purpose or was indisputably without merit, 
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either legally or factually. . . . A claim is factually frivolous if it is ‘not well grounded in fact’ and it 
is legally frivolous if it is ‘not warranted by existing law or a good faith argument for the 
extension, modification, or reversal of existing law.’ . . . In either case, to obtain sanctions, the 
moving party must show the party's conduct in asserting the claim was objectively 
unreasonable. . . . A claim is objectively unreasonable if ‘any reasonable attorney would agree 
that [it] is totally and completely without merit.’ . . . Section 128.7 ‘must not be construed so as to 
conflict with the primary duty of an attorney to represent his or her client zealously. Forceful 
representation often requires that an attorney attempt to read a case or an agreement in an 
innovative though sensible way. Our law is constantly evolving, and effective representation 
sometimes compels attorneys to take the lead in that evolution.’”  (Ponce v. Wells Fargo Bank 
(2018) 21 Cal.App.5th 253, 260-261 (internal quotations largely omitted).) 

 
While section 128.7 reads as though sanctions may be awarded if any of the four 

conditions are met, that is not literally true.  If a claim is legally warranted, it cannot be filed for 
an improper purpose.  “[A] nonfrivolous” complaint cannot be presented for an improper purpose 
under section 128.7. . . (Ponce, supra, 21 Cal.App.5th at 265.)   

 
Daly argues that the class action complaint for illegal eavesdropping under Penal Code 

section 632 is not warranted by existing law or by a nonfrivolous argument for the extension of 
existing law  based on People v. Superior Court of Los Angeles County (1969) 70 Cal.2d 123 
(hereinafter “Smith”).  There, Smith hired a private detective to install a voice-activated tape 
recorder in Smith’s office so Smith could identify the source of losses to his companies.  Upon 
installing the system, the private detective left it on one night to test it, and it recorded a 
conversation that Smith had which became pertinent to Smith’s grand jury testimony.  The 
private detective later delivered copies of the tape recording to the authorities, who sought to 
use them in their prosecution of Smith for bribery and perjury.  

 
On appeal, the court ruled Smith’s motion to suppress was not well taken because the 

tapes were not obtained as the result of a search and seizure by the government.   
 
In dicta, the court also commented on the standards for the admissibility of evidence 

over a claim that it was obtained in violation of Penal Code section 653, the forerunner of 
section 632.   

 
The court said that section 653 is not within the class of penal statute which imposes 

strict liability.  Simply turning on the device was insufficient to violate the statute.  Rather, the 
person accused of violating it must have an intent to record a confidential communication.   

 
Armstrong argues that Smith shows this case is unwarranted by existing law because 

recording under the circumstances here and in Smith is inadvertent recording and “inadvertent 
recording has no criminal intent and is therefore not ‘intentional’ within the meaning of Penal 
Code section 632.”  (Opening Brief at 7:24-26.) 

 
The court agrees that Smith suggests a person does not violate section 632 merely by 

turning on a recording device.  It disagrees, however, that Smith means that the private 
detective there and Daly here cannot be liable for illegal eavesdropping.  The court in Smith 
expressly stated it was not ruling on the admissibility of the tapes, only giving guidance to the 
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trial court regarding the standards for admissibility.  (Smith, supra, 70 Cal.2d at 130-134.)  
Moreover, the allegations are that Daly installed an audio recording device, which would seem 
to support the inference that he intended to record conversations. 

 
The Court emphasizes that it is not addressing the ultimate merit of the claim, including 

whether two people speaking on another person’s doorstep, given the potential that they could 
be heard, or the increasingly common use of surveillance equipment surrounding private 
homes, “may reasonably expect that the communication may be overheard or recorded” within 
the meaning of Penal Code section 632(c). 

  
Thus, the Court cannot say the class action is objectively unreasonable based on Smith, 

or any other authority.  Accordingly, under Ponce, it must deny the motion for sanctions 
regardless of whether Armstrong filed the class action primarily for an improper purpose – an 
issue it need not decide. 
 

  

 7.  TIME:  9:00   CASE#: MSC18-00587 
CASE NAME: ARMSTRONG VS DALY 
HEARING ON MOTION TO/FOR STRIKE CROSS COMPLAINT FILED BY NYNA 
ARMSTRONG 
* TENTATIVE RULING: * 
 
Cross-defendant Armstrong’s Motion to Strike is denied. 
 
Under the facts of this case, a basis for an award of punitive damages has been sufficiently 

alleged.  The cross-complaint alleges that after a fifteen-year relationship and a contested 

eviction, Armstrong entered Daly’s property under circumstances when she knew he would not 

have consented, i.e., on false pretenses, and to gather evidence to use against him in pending 

lawsuits.  (See Cross-Complaint, ¶ 6, 8, 9, 11, 12, 19, 22, 23, 24, 25, 26, 29.)  “ ‘A conditional or 

restricted consent to enter land creates a privilege to do so only insofar as the condition or 

restriction is complied with.’ ” (Civic Western Corp v. Zila Industries (1977) 66 Cal.App.3d 1, 17, 

quoting Rest.2d Torts, § 168.) 
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 8.  TIME:  9:00   CASE#: MSL15-03873 
CASE NAME: COMENITY CAPITAL BANK VS VIDAL 
HEARING ON MOTION TO/FOR ORDER VACATING ENTRY OF DISMISSAL FILED 
BY COMENITY CAPITAL BANK 
* TENTATIVE RULING: * 
 
Granted.  Pursuant to Garcia v. McCutchen (1997) 16 Cal.4th 469, 471, the Court will not 
require the party to suffer a dismissal based on the failure of counsel to appear.  The Court will 
set a tickler for default judgment for August 1, 2018. 

  

 9.  TIME:  9:00   CASE#: MSL18-01343 
CASE NAME: CAPITAL ONE VS. LEMMONS 
HEARING ON MOTION TO/FOR QUASH SERVICE OF SUMMONS & COMPLT FILED 
BY GREGORY B LEMMONS 
* TENTATIVE RULING: * 
 
Defendant’s motion to quash service is denied. 

Defendant submits a declaration stating that he “confirmed with each member of my household” 

that no service occurred on April 6, 2018.  This is thinly-veiled inadmissible hearsay.  He also 

says that it is “customary” for household members to alert him regarding legal matters, and that 

no one did so.  Finally, he attaches documents from the same process server in another case in 

which a motion to quash was granted.  While Defendant asserts that there was a finding in that 

case that the process server’s proof of service was false, the documents provided show no such 

finding.    

Plaintiff has responded to the motion with a proof of service by a registered process server, 

which establishes a presumption of valid service.  (Evidence Code § 647.) 

The admissible portions of Defendant’s declaration fall short even of directly contradicting the 

process server’s proof of service.   

 

 


